m Plessy v. Ferguson, 1896

After the collapse of Reconstruction governments, Southern whites began gradu-
ally to legalize the informal practices of segregation which obtained in the South.
One such law was passed by the Louisiana legislature in 1890 and provided that
“all railway companies carrying passengers . . . in this State shall provide separate
but equal accommodations for the white and colored races.”

Plessy v. Ferguson tested the constitutionality of this recent trend in Southern
legislation. Plessy was a mulatto who, on June 7, 1892, bought a first-class ticket
on the East Louisiana Railway for a trip from New Orleans to Covington, Louisiana,
and sought to be seated in the “white” coach. Upon conviction of a violation of
the 1890 statute, he appealed to the Supreme Court of Louisiana, which upheld his
conviction, and finally to the U.S. Supreme Court, which pronounced the Louisiana
law constitutional, on May 18, 1896. The defense of Plessy and attack on the Loui-
siana statute was in the hands of four men, the most famous of whom was Albion
W, Tourgée. M. J. Cunningharn, attorney general of Louisiana, was assisted by two
other lawyers in defending the statute. The majority opinion of the Court was
delivered by Justice Henry B. Brown. John Marshall Harlan dissented and Justice
David J. Brewer did not participate, making it @ 7-1 decision.

In his dissent to this decision Harlan asserted that “Our Constitution is color-
blind, and neither knows nor tolerates classes among citizens. In respect of civil
rights, all citizens are equal before the law.” He offered the prophecy that “the
judgment rendered this day will, in time, prove to be quite as pernicious as the
decision made by this tribunal in the Dred Scott case.”

The constitutionality of this act is attacked upon the ground that it conflicts both with
the Thirteenth Amendment of the Constitution, abolishing slavery, and the Four-
teenth Amendment, which prohibits certain restrictive legislation on the part of the
States.

1. That it does not conflict with the Thirteenth Amendment, which abolished
slavery and involuntary servitude, except as a punishment for crime, is too
clear for argument. Slavery implies involuntary servitude—a state of bond-
age: the ownership of mankind as a chattel, or at least the control of the
labor and services of one man for the benefit of another, and the absence of
a legal right to the disposal of his own person, property and services. .. .

A statute which implies merely a legal distinction between the white and colored
races—a distinction which is founded in the color of the two races, and which must
always exist so long as white men are distinguished from the other race by color—has
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no tendency to destroy the legal equality of the two races, or reestablish a state of
involuntary servitude. Indeed, we do not understand that the Thirteenth Amendment
is strenuously relied upon by the plaintiff in error in this connection.

2. By the Fourteenth Amendment, all persons born or naturalized in the
United States, and subject to the jurisdiction thereof, are made citizens of
the United States and of the State wherein they reside; and the States are for-
bidden from making or enforcing any law which shall abridge the privileges
or immunities of citizens of the United States, or shall deprive any person
of life, liberty or property without due process of law, or deny to any person
within their jurisdiction the equal protection of the laws. . . .

The object of the amendment was undoubtedly to enforce the absolute equality
of the two races before the law, but in the nature of things it could not have been in-
tended to abolish distinctions based upon color, or to enforce social, as distinguished
from political equality, or a commingling of the two races upon terms unsatisfactory
to either. Laws permitting, and even requiring, their separation in places where they
are liable to be brought into contact do not necessarily imply the inferiority of either
race to the other, and have been generally, if not universally, recognized as within the
competency of the state legislatures in the exercise of their police power. The most
common instance of this is connected with the establishment of separate schools for
white and colored children, which has been held to be a valid exercise of the legisla-
tive power even by courts of States where the political rights of the colored race have
been longest and most earnestly enforced. . . .

While we think the enforced separation of the races, as applied to the internal
commerce of the State, neither abridges the privileges or immunities of the colored
man, deprives him of his property without due process of law, nor denies him the
equal protection of the laws, within the meaning of the Fourteenth Amendment, we
are not prepared to say that the conductor, in assigning passengers to the coaches
according to their race, does not act at his peril, or that the provision of the second
section of the act, that denies to the passenger compensation in damages for a refusal
Lo receive him into the coach in which he properly belongs, is a valid exercise of the
legislative power. Indeed, we understand it to be conceded by the State’s attorney,
that such part of the act as exempts from liability the railway company and its olfi-
cers is unconstitutional. The power to assign to a particular coach obviously implies
the power to determine to which race the passenger belongs, as well as the power to
determine who, under the laws of the particular State, is to be deemed a white, and
who a colored person. . . .

[tis claimed by the plaintiff in error that, in any mixed community, the reputation
of belonging to the dominant race, in this instance the white race, is property, in the
same sense that a right of action, or of inheritance, is property. Conceding this to be
so, for the purposes of this case, we are unable to see how this statute deprives him
ol or in any way affects his right to, such property. If he be a white man and assigned
to a colored coach, he may have his action for damages against the company for being
deprived of his so called property. Upon the other hand, il he be a colored man and
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be so assigned, he has been deprived of no property, since he is not lawfully entitled
to the reputation of being a white man.

In this connection, it is also suggested by the learned counsel for the plaintiff in
error that the same argument that will justify the state legislature in requiring railways
to provide separate accommodations for the two races will also authorize them to
require separate cars to be provided for the people whose hair is of a certain color,
or who are aliens, or who belong to certain nationalities, or to enact laws requiring
colored people to walk upon one side of the street, and white people upon the other,
or requiring white men’s houses to be painted white, and colored men’s black, or
their vehicles or business signs to be of different colors, upon the theory that one
side of the street is as good as the other, or that a house or vehicle of one color is as
good as one of another color. The reply to all this is that every exercise of the police
power must be reasonable, and extend only to such laws as are enacted in good faith
for the promotion of the public good, and not for the annoyance or oppression of a
particular class. . . .

We consider the underlying fallacy of the plaintiff’s argument to consist in the as-
sumption that the enforced separation of the two races stamps the colored race with
a badge of inferiority. If this be so, it is not by reason of anything found in the act,
but solely because the colored race chooses to put that construction upon it. The
argument necessarily assumes that if, as has been more than once the case, and is not
unlikely to be so again, the colored race should become the dominant power in the
state legislature, and should enact a law in precisely similar terms, it would thereby
relegate the white race to an inferior position. We imagine that the white race, at
least, would not acquiesce in this assumption. The argument also assumes that social
prejudices may be overcome by legislation, and that equal rights cannot be secured
to the negro except by an enforced commingling of the two races. We cannot accept
this proposition. If the two races are to meet upon terms of social equality, it must
be the result of natural affinities, a mutual appreciation of each other’s merits and a
voluntary consent of individuals.

United States Constitution
Nineteenth Amendment (1920)

. Amendment XIX (ratified August 18, 1920). Section 1. The right of citizens of the
| United States to vote shall not be denied or abridged by the United States or by any

State on account of sex. . { A
Section 2. Congress shall have power to enforce this Article by appropriate

legislation.




